AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Deposit Insurance Corporation

conference. All travel expenses in-
curred by the debtor in connection
with an in-person hearing will be borne
by the debtor. All telephonic charges
incurred during the hearing will be the
responsibility of the agency.

(¢c) In cases when it is determined
that an oral hearing is not required by
this section, the FDIC will accord the
debtor a “paper hearing,” that is, the
FDIC will decide the issues in dispute
based upon a review of the written
record.

§313.84 Effect of timely request.

If the FDIC receives a debtor’s writ-
ten request for hearing within 15 busi-
ness days of the date the FDIC mailed
its notice of intent to seek garnish-
ment, the FDIC shall not issue a with-
holding order until the debtor has been
provided the requested hearing, and a
decision in accordance with §313.88 and
§313.89 has been rendered.

§313.85 Failure to timely request a
hearing.

If the FDIC receives a debtor’s writ-
ten request for hearing after 15 busi-
ness days of the date the FDIC mailed
its notice of intent to seek garnish-
ment, the FDIC shall provide a hearing
to the debtor. However, the FDIC will
not delay issuance of a withholding
order unless it determines that the un-
timely filing of the request was caused
by factors over which the debtor had
no control, or the FDIC receives infor-
mation that the FDIC believes justifies
a delay or cancellation of the with-
holding order.

§313.86 Hearing official.

A hearing official may be any quali-
fied individual, as determined by the
FDIC, including an administrative law
judge.

§313.87 Procedure.

After the debtor requests a hearing,
the hearing official shall notify the
debtor of:

(a) The date and time of a telephonic
hearing;

(b) The date, time, and location of an
in-person oral hearing; or

(c) The deadline for the submission of
evidence for a written hearing.

§313.91

§313.88 Format of hearing.

The FDIC will have the burden of
proof to establish the existence or
amount of the debt. Thereafter, if the
debtor disputes the existence or
amount of the debt, the debtor must
prove by a preponderance of the evi-
dence that no debt exists, or that the
amount of the debt is incorrect. In ad-
dition, the debtor may present evi-
dence that the terms of the repayment
schedule are unlawful, would cause a fi-
nancial hardship to the debtor, or that
collection of the debt may not be pur-
sued due to operation of law. The hear-
ing official shall maintain a record of
any hearing held under this section.
Hearings are not required to be formal,
and evidence may be offered without
regard to formal rules of evidence. Wit-
nesses who testify in oral hearings
shall do so under oath or affirmation.

§313.89 Date of decision.

The hearing official shall issue a
written opinion stating his or her deci-
sion as soon as practicable, but not
later than sixty (60) days after the date
on which the request for such hearing
was received by the FDIC. If the FDIC
is unable to provide the debtor with a
hearing and decision within sixty (60)
days after the receipt of the request for
such hearing:

(a) The FDIC may not issue a with-
holding order until the hearing is held
and a decision rendered; or

(b) If the FDIC had previously issued
a withholding order to the debtor’s em-
ployer, the withholding order will be
suspended beginning on the 61st day
after the date the FDIC received the
hearing request and continuing until a
hearing is held and a decision is ren-
dered.

§313.90 Content of decision.

The written decision shall include:

(a) A summary of the facts presented;

(b) The hearing official’s findings,
analysis and conclusions; and

(c) The terms of any repayment
schedule, if applicable.

§313.91 Finality of agency action.

Unless the FDIC on its own initiative
orders review of a decision by a hearing
official pursuant to 17 CFR 201.431(c), a
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§313.92

decision by a hearing official shall be-
come the final decision of the FDIC for
the purpose of judicial review under
the Administrative Procedure Act.

§313.92

In the absence of good cause shown, a
debtor who fails to appear at a sched-
uled hearing will be deemed as not hav-
ing timely filed a request for a hearing.

Failure to appear.

§313.93 Wage garnishment order.

(a) Unless the FDIC receives informa-
tion that it believes justifies a delay or
cancellation of the withholding order,
the FDIC will send by first class mail a
withholding order to the debtor’s em-
ployer within 30 days after the debtor
fails to make a timely request for a
hearing (i.e., within 15 business days
after the mailing of the notice of the
FDIC’s intent to seek garnishment) or,
if a timely request for a hearing is
made by the debtor, within 30 days
after a decision to issue a withholding
order becomes final.

(b) The withholding order sent to the
employer will be in the form prescribed
by the Secretary of the Treasury, on
the FDIC’s letterhead, and signed by
the head of the agency or delegate. The
order will contain all information nec-
essary for the employer to comply with
the withholding order, including the
debtor’s name, address, and social secu-
rity number, as well as instructions for
withholding and information as to
where payments should be sent.

(c) The FDIC will keep a stamped
copy of the order indicating the date it
was mailed.

§313.94 Certification by employer.

Along with the withholding order,
the FDIC will send to the employer a
certification in a form prescribed by
the Secretary of the Treasury. The em-
ployer shall complete and return the
certification to the FDIC within the
time frame prescribed in the instruc-
tions to the form. The certification
will address matters such as informa-
tion about the debtor’s employment
status and disposable pay available for
withholding.

§313.95 Amounts withheld.

(a) Upon receipt of the garnishment
order issued under this section, the em-
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ployer shall deduct from all disposable
pay paid to the debtor during each pay
period the amount of garnishment de-
scribed in paragraphs (b) through (d) of
this section.

(b) Subject to the provisions of para-
graphs (c¢) and (d) of this section, the
amount of garnishment shall be the
lesser of:

(1) The amount indicated on the gar-
nishment order up to 15% of the debt-
or’s disposable pay; or

(2) The amount set forth in 15 U.S.C.
1673(a)(2). The amount set forth at 15
U.S.C. 1673(a)(2) is the amount by
which the debtor’s disposable pay ex-
ceeds an amount equivalent to thirty
times the minimum wage. See 29 CFR
870.10.

(c) When a debtor’s pay is subject to
withholding orders with priority, the
following shall apply:

(1) Unless otherwise provided by fed-
eral law, withholding orders issued
under this section shall be paid in the
amounts set forth under paragraph (b)
of this section and shall have priority
over other withholding orders which
are served later in time. However,
withholding orders for family support
shall have priority over withholding
orders issued under this section.

(2) If amounts are being withheld
from a debtor’s pay pursuant to a with-
holding order served on an employer
before a withholding order issued pur-
suant to this section, or if a with-
holding order for family support is
served on an employer at any time, the
amounts withheld pursuant to the
withholding order issued under this
section shall be the lesser of:

(i) The amount calculated under
paragraph (b) of this section; or

(i) An amount equal to 25% of the
debtor’s disposable pay less the
amount(s) withheld under the with-
holding order(s) with priority.

(3) If a debtor owes more than one
debt to the FDIC, the FDIC may issue
multiple withholding orders. The total
amount garnished from the debtor’s
pay for such orders will not exceed the
amount set forth in paragraph (b) of
this section.

(d) An amount greater than that set
forth in paragraphs (b) and (c) of this
section may be withheld upon the writ-
ten consent of the debtor.
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